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8fl zzhar IGh zirr ngar (srfta) rr nRa.:, _,
Passed by Shri. Mukesh Rather, Joint.Commissioner (Appeals)

Arising out of Order-in-Original No CGST/WS08/Ref-81to85/BSM/2018-19~: 19.09.2018
issued by Assistant Commissioner, Div-VIII, Central Tax, Ahmedabad-South

3l1TlWlmf cpl ;,r:r ~ t@T Name & Address of the Appellant / Respondent
Dhruv Earth Movers

Ahmadabad

mW anfh gr 34ta arr?r sriihr arra aar & it as <a 3rz a uft zrenferf 9 aar 7Ty Fem 31f@rant at
3r9ta zu g=terr or)a wgr Tar &t

Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :

'lfffif 'fRcl>R cJ;Tgrlervr smr4aa
Revision application to Government of India :

(1) ta arr zgea 3re~a, 1994 c#1" 'clffi 31af) aaTg Tg l=fll'[Nf m- ofR ~~ 'clffi <ITT '\;l"q-clNT m- >12Jl'J~
m- 3krfn TRf&fOT ~ ~~- 'lfffif 'fRcl>R, fclrn +Bl@<!,~ fct.n.r, 'Ef):ifr lfR;@, ~ cftcr 'l'fci,'f, 'ffllG .:rrf, ~~
: 110001 <ITT c#1" urrfr ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) af re at mf.r m- mm i Ga hat zrf aran fa8 ~~ m 3rrr nrura i za fh8l var qr
Tu7IR iia a unra s'{' +lflf ~- m [halt qvgrT zn Tur i ar? qr, falarr ii za fh# rwsrI it mr #st >Ifim:rr m
cITTR ~ 'ITTI
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manuJacture of the goods which are exported to any country
or territory outside India.
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(xlf) la # as fa#t I, IT ror Ti ~ l'fR1 "CR m l'fR1 * fclfrfl:!tur Ti qzjtr zyc aw ma q 3qr4a
yea # Raz a mm i witna as fa lg u r?fuffa ?

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(rr) ~ ~ <ITT :f@R fag f@qr rd #e (iua ar er a)) Rafa far <Tm l'fR1 N 1

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if sqrt #l snra yea ma # fg ii sp@) ifsmr1 #l nu{& oil a smrr it gar nr g
[a a grfa 3mgr, or@t err "9Tffif err x'fl'l1l" <R m fjlq ii faa rf@fa (i.2) 1998 efNf 109 am
fga fg Ty st

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~~ (3"fll@) Pl<.11-J1cJ&i, 2001 Rm o # if Raf{e >l"CP-f mr ~-8 ii en- mzrm ii.
hf 3mas uf am? )fa fata ma a ft ea-mar vi 3rf mgrt at-at fii rrer
~ 3rfcrcr;:r fclxrr uir afe1 Tr Ir <. nl grftf # sifa er 35-~ Ti frrl:lffw i:!5'r cfi :f@R
qdarr €tr-6 'tlfffirr <BT >lm 1ft irfr~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RR@qua area # mer ui ica as yGr qa a ma a zt t sq1 2oo /- i:im-r :fITIR c#t "GITT:
3it uri iaa va ya ala a vnr gt it 1ooo/-- at st yuan 4t ur

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

via zyca, €hr naa yea ga aras a4ltzr rrznf@raw ,fr 3fa
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~ 3ffi1:r:r, 2017 c#t efNf 112 * 3mrf-a":-

Under Section 112 of CGST act 2017 an appeal lies to:-

(cp) '3cJftR-IRsia ~ 2 (1) cjj" ~ ~ 31:PfN cfi 3@Tcff ~ 3llfrc;r , 3rtfrc;tr mm i flt yea, #ra
snraa yeas gi hara sr9ta zmrnf@raw (frez) 6t 4fa 2bin #if8as, 3renerara # 231T,
azmrt graGr ,3Ira7 ,[@era1aT,31017al -380004

..:)
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(1)

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmadabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of, Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuR z 3mra{ am?ii atm st & it r@a e sir # fGrg #h cpf grarr srfrr
cM x1 fclTT:JT "GfRT~~ cr&r cfi sh gg a fa far rt cnm x1 m cfi ~ zr~~ ~
Inf@raU at va 3rft zn a4tulat va or4a fhzu \i'lTffi -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

0

(4)

(5)

(6)

arzareza zyca 3rf@)fma 197o zrrr igif@r at~-1 a aiafa fefRa fag 37/«a 3rr4a zu
Tea 3mar zrenRenf [fut qif@rant a arr j h rat #t va uf w x'i.6.50 trn" cpf .-llllllcill ~
feas au 3tr fey
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za 3it via@er rcii ml firwa are fzuii at sit ft ezn raff faar urar & uit ft zgce,
ah€lana yen vi ara 3r4la rznf@raswr (ruff@qfe) fa, 1982 ffe ?

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

ft zyean, a€tu uni zge vi tarns arflra nznf@aw (Rrec), a 4f sr#hit #ma
as4car ziar (Demand) qi is (Penalty) cpf 10% qa sm mar 3#fart ? tzrifa, 3f@ruse qa sa 10

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the .Finance Act,
1994)

hsc4tr3enrea 3it taraa 3iaiia, gnf@a star "acrRt 1fraT"(Duty Demanded) -
.:,

(i) (Section)~ 11Dhaza fuffa rf@r;
(ii) fznr areahcrdz3f# tf?r,
(iii) dzhf rzrait 4err 6 ahas 2zr afar.

> zram'far3r#tr' jrt ua sat#tGaar rR", 374hr' a(far ah afar ua sraarfran.
" C'\ .:, C'\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

srz 3gr # sf 3rfl uf@rawr ar szi areas 3rrar era z av Rafa zt at air ft av era h.:, .:, .:,

10% yzra w 3it srzi #a avg faarfa zt 'Roi" q0s CF' 10% apram r #Gt sa]
6(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
II. Any person aggrieved by an Order-In-Appeal issued under the Central Go0~cm~
Services Tax Act,2017/lntegrated Goods and Services Tax Act,2017/ Goods a9('$-iu;,..te-e~I'"~
Tax(Compensation to states) Act,2017,may file an appeal before the appropriate {l;'fillp:r-ffi.ct);~ ,)'1-.,~ el
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V2(GST)18 to 22/EA-2/Ahd-South/ 18-19

ORDER IN APPEAL

The below mentioned five departmental appeals have been filed by the

Assistant Commissioner, CGST, Division VIII, Ahmedabad-South

Commissionerate, [for short -'adjudicating authority'] under Section 107 of the

Central Goods arid Services Tax Act, 2017, the details of which are as follows:

Sr. Name of the OIO No. & date Review Order Appeal No.
No respondent issued under No. passed by

Form GST RFD the Pr.
06 Commissioner

, CGST &
C.Ex.,
Ahmedabad
North
Comm'rate
[in terms of
Section 107(2)
of the CGST
Act, 20171

1 CGST/WS08 / Ref 17/2018-19 V2(GST)22 / EA
-81/BSM/2018- dtd -2/ Ahd
19 dated 05.03.2019 South/18-19
19.09.2018

2 M/s. Dhruv CGST/WS08/ Ref 12/2018-19 V2(GST)18/EA
Earthmovers -82/BSM/2018 dtd -2/ Ahd

9
19 dated 28.02.2019 South/18-19

1s Floor, 7 19.09.2018
3 8, Krishna CGST/WS08/ Ref 14/2018-19 V2(GST)19/EA

Complex, -83/BSM/2018 dtd -2/ Ahd
Opp. Essar 19 dated 05.03.2019 South/18-19
Petrol 19.09.2018

4 Pump, CGST/WS08 / Ref 15/2018-19 V2(GST)20/EA
Sarkhej, -84/BSM/2018 dtd -2/ Ahd
Ahmedabad 19 dated 05.03.2019 South/18-19
382210, 19.09.2018

5 CGST/WS08/Ref 16/2018-19 V2(GST)21/EA
-85/BSM/2018 dtel -2/ Ahd
19 dated 05.03.2019 South/18-19
19.09.2018

2. Briefly, the facts of the case are that the respondent filed five refund claims

for the months of November &, December-2017 and January, February & March

2018, seeking refund of IGST paid on account of Supply made to SEZ, in terms of

Section 54 of the Central Goods and Services Tax Act, 2017 read with Rule 89 of

the Central Goods and Service Tax Rules, 2017. The adjudicating authority, vide

impugned OIOs, sanctioned the said refund claims.

3. Thereafter, the impugned orders on being examined for its legality and

propriety by the Pr. Commissioner, CGST & C.Ex., North Commissionerate vide

his aforementioned Review Orders, directed the adjudicating authority to file

the aforementioned appeals raising the grounds that the claimant has not

submitted endorsed copies of invoices for supply of services in SEZ; that the

adjudicating authority erred in sanctioning refund claims by considering that

invoices for supply of duty free go - orsed by SEZ, as per norms, etc,.
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V2(GST)18 to 22/EA-2/Ahd-South/ 18-19

4. The respondent vide cross objections dated 18.09.2019, submitted that e

following:

e Service being a tangible one, verification is not possible and hence not
endorsed by the jurisdiction specified officer. In the case of supply of goods,
endorsement by the specified officer is required whereas in the case of the
service only the endorsement of service for the authorized operation usage
only require. So in this case, no physical endorsement requires.

• y Further, notwithstanding anything above, the respondent has endorsed such
bills and hence they were rightly eligible for refund which stands sanctioned.

5. In the Personal hearing held on 04.11.2019 Shri Vipul Khandar, Chartered

Accountant, reiterated the grounds mentioned under cross objection dated

18.11 .2019.

6. I have gone through the facts of the case, the impugned original orders,

the grounds raised in the review orders mentioned supra and the cross
objections filed by the respondent and the oral averments raised during the

course of personal hearing. I find that the only question to be decided is

whether the refund granted to the respondent vide the impugned 010 in

absence of endorsed copies of invoice by the customs officer, is erroneous or

otherwise?

7. The matter deals with refund of integrated tax paid on services, and

therefore before moving forward, let me first reproduce the relevant part of the

Rule 89 of Central Goods and Service Tax Rules, 2017 which enables a person to

seek refund of tax in such a situation, viz.

RULE 89. Application for refund of tax, interest, penalty, fees or any other
amount. - (1) Any person, except the persons covered under notification issued under
section 55, claiming refund of any tax, interest, penalty, fees or any other amount paid by
him, other than refund of integrated tax paid on goods exported out of India, may file an
application electronically in FORM GST RFD-O1 through the common portal, either
directly or through a Facilitation Centre notified by the Commissioner :

Provided that any claim for refund relating to balance in the electronic cash ledger in
accordance with the provisions of sub-section (6) of section 49 may be made through the
return furnished for the relevant tax period in FORM GSTR-3 or FORM GSTR-4 or
FORM GSTR-7 as the case may be:

Provided further that in respect of supplies to a Special Economic Zone unit or a
Special Economic Zone developer, the application for refund shall be filed by the 

(a) supplier of goods after such goods have been admitted in full in the Special
Economic Zone for authorised operations, as endorsed by the specified officer of the
Zone;

(b) supplier of services along with such evidence regarding receipt of services for
authorised operations as endorsed by the specified officer of the Zone :

[Provided also that in respect o W]]Jg • as deemed exports, the application may
be filed by,- .92\is

3
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V2(GT)18 to 22/EA-2/Ahd-South/ 18-19

(a) the recipient of deemed export supplies; or

(b) the supplier of deemed export supplies in cases where the recipient does not avail of
input tax credit on such supplies and furnishes an undertaking to the effect that the
supplier may claim the refund] :

Provided also that refund of any amount, after adjusting the tax payable by the applicant
out of the advance tax deposited by him under section 27 at the time of registration, shall
be claimed in the last return required to be furnished by him.

(2) The application under sub-rule (I) shall be accompanied by any of the following
documentary evidences in Annexure 1 in Form GST RFD-O1, as applicable, to
establish that a refund is due to the applicant, namely :

(a) the reference number of the order and a copy of the order passed by the proper
officer or an appellate authority or Appellate Tribunal or court resulting in such refund or
reference number of the payment of the amount specified in sub-section (6) of section 107
and sub-section (8) of section 112 claimed as refund;

(b) a statement containing the number and date of shipping bills or bills of export and
the number and the date of the relevant export invoices, in a case where the refund is on
account of export of goods; ·

(c) a statement containing the number and elate of invoices and the relevant Bank
Realisation Certificates or Foreign Inward Remittance Certificates, as the case may be, in
a case where the refund is on account of the export of services;

(d) a statement containing the number and date of invoices as provided in rule 46 along
with the evidence regarding the endorsement specified in the second proviso to sub-rule
(I) in the case of the supply of goods made to a Special Economic Zone unit or a Special
Economic Zone developer;

(e) a statement containing the number and date of invoices, the evidence regarding
the endorsement specified in the second proviso to sub-rule (I) and the details of
payment, along with the proof thereof, made by the recipient to the supplier for authorised
operations as defined under the Special Economic Zone Act, 2005, in a case where the
refund is on account of supply of services made to a Special Economic Zone unit or a
Special Economic Zone developer;

8. Part (b) of Second proviso to above rule states that in respect o supply to

SEZunit or SEZ developer the application has to be filed by the supplier of

service supplier of services along with such evidence regarding receipt of

services for authorised operations as endorsed by the specified officer of the

Zone. In so far as requirement of endorsement by specified officer is

concerned, I find that there is no ambiguity in the provisions. An endorsement

made by specified officer regarding receipt of service for use in authorized

operations, is specifically emphasized in the provision itself which leaves no

room for interpretations in any other way. Again at clause (e) of sub rule (2) of

above rule, there is a mention regarding what documents has to be furnished

along with refund application. It states that a statement containing the number

and date of invoices, the evidence regarding the endorsement specified in the

second proviso to sub-rule (l) needs to be furnished along with refund

application. In view of such specific provisions, the arguments of the appellant

wherein they stated that service being tangible one, verification is not possible

and hence physical endorsement is not required, 's not acceptable. They have

•
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V2(GST)18 to 22/EA-2/Ahd-South/ 18-19

also stated that the respondent has endorsed such bills and hence rightly
,,

eligible for refund. In view of such specific .,,provisions for furnishing an

endorsement made by specified officer along with refund application, this

argument also have no leg to stand. I therefore do not find any infirmity in the

impugned order.

9. In view of the foregoing, I find that there is merit in the departmental

appeal and therefore, I set aside the impugned OIOs to the extent they have

erroneously sanctioned the refund.

l 0. All the five departmental appeals are allowed and the impugned

OIOs are set aside. The prayer of the department for the recovery of the

erroneously sanctioned refund along with interest is also allowed.

The appeals filed by the department-appellant stands disposed of in above

terms.

Ce
Ahmedabad.

By R.P.A.D.
To,
M/s. Dhruv Earthmovers,
pt Floor, 7-8 Krishna Complex,
Opp:Essar Petrol Pump,Sarkhej,
Ahmedabad-382210
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Copy to:
l. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad-South.
3. The Additional /Joint Commissioner, Central Tax (System),Ahmedabad-South.
4. The Assistant Commissioner, CGST Division-Vlll,(Vejalpur),Ahmedabad-South.
~uardFile.
6. P.A. File
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